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on  M r.  B ernd t’s  c la im  o f  neg l igence .   W e exerc ise  ju r isd ic t ion  pu rsu an t  to

28  U .S .C .  §  1291  and  A FFIR M .

I .   B A C K G R O U N D

O n Jun e  9 ,  2000 ,  w hi le  w ork ing  a t  the  S tan ton  C ounty,  K ansas ,

L andf i l l ,  M r .  B e rnd t  sus ta ined  a  ca lcaneous  f rac tu re  to  h is  r igh t  hee l .   T ha t

day,  D r .  K ram er  exam ined  an d  t rea ted  M r .  B ernd t .   T he  fo l low ing  day,  D r .

K ramer  o rde red  add it iona l  x - rays  and  C A T  scans ,  bu t  he  d id  no t

im m edia te ly pe rfo rm  su rge ry on  the  f rac tu re  because  he  w an ted  to  a l low

tim e  fo r  the  sw e ll ing  to  dec rease  and  the  w ound  to  s tab i l ize .   O n  June  14 ,

D r.  K ram er o pera ted  on  M r.  B ern d t’s  foo t  in  o rd e r  to  repa ir  the  f rac tu re .  

M r .  B e rnd t  w as  re leased  f rom  the  hosp i ta l  on  June  19 .

M r.  B ernd t  saw  D r .  K ram er  aga in  on  Ju ly 6 .   F rom  the  t im e  o f  h is

su rge ry un t i l  h is  fo l low -up  v is i t  on  Ju ly 6 ,  c lea r  f lu id  d ra ined  f rom  the

w ound  in  h is  foo t .   E ven  though  he  be lieved  h is  foo t  w as  in fec ted ,  he

though t  the  d ra inage  w as  a  no rm al  consequence  o f  the  su rgery.   Som etim e

af te r  Ju ly 6 ,  how ever ,  the  f lu id  appeared  ye l low  and  seem ed  to  con ta in  pus .  

W hen  M r.  B e rnd t  saw  D r .  K ramer  aga in  on  Ju ly 18 ,  the  doc to r  to ld  h im  tha t

h is  w ound  w as  in fec ted .

A  coup le  days  la te r ,  on  Ju ly 20 ,  D r .  K ramer  examined  M r.  B e rnd t

aga in .   W hen  D r .  K ramer  m an ipu la ted  h is  foo t ,  b lack  ma te r ia l ,  a s  w e ll  a s

pus ,  w as  re leased  f rom  the  w ound .   D r .  K ramer  sen t  M r.  B e rnd t  to  the
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hosp i ta l  tha t  sam e d ay to  rece ive  a  sh o t  fo r  the  inf ec t ion .   A t  th i s  t ime,  M r .

B ernd t  w as  ve ry concerned  abou t h is  w ound ,  w h ich  he  con t inued  to  th ink

w as  in fec ted .   O n  Ju ly 28 ,  M r.  B e rnd t  w as  aw are  tha t  the  w ound  w as

dra in ing  cons tan t ly and  tha t  the  in fec t ion  rema ined .   T he  f lu id  d ra in ing  f rom

the  w ound  neve r  aga in  appeared  c lea r ,  bu t  in s tead  tu rned  red  and

pus-co lo red .   In  h is  depos i t ion ,  M r.  B e rnd t  acknowledged  tha t  he  w as

w orr ied  abou t D r .  K ramer’s  ca re  du r ing  th is  t im e ,  bu t  tha t  D r .  K ramer

a lw ays  reassu red  h im  and  exp la ined  to  M r.  B e rnd t’s  sa t is f ac t ion  tha t  he

knew  w ha t  he  w as  do ing .

O n  A ugust  4 ,  D r .  K ram er  opera ted  aga in  on  M r.  B ernd t’s  foo t  to

i r r iga te  and  ae ra te  the  w ound .   A  cu l tu re  done  tha t  day revealed  the  p re sence

of  p seu dom onas ,  the  b ac ter ia  cau s ing  the  in fec t ion .   A ccord ing  to  M r .

B ernd t ,  D r .  K ramer  to ld  h im  tha t  th is  bac te r ia  w as  ju s t  a  “ foo t  bug ,”  and  he

shou ld  no t  w orry abou t  i t .   

B ecause  D r .  K ramer  w ou ld  no t  say how  bad  the  in fec t ion  w as ,  S tan ton

C oun ty’s  w orkers’  com pensa t ion  ca rr ie r  sen t  M r.  B ernd t  to  see  D r .  G i lbe r t ,

ano the r  o r thoped ic  su rgeon ,  on  Sep tember  1 .   In  h is  depos i t ion ,  M r.  B e rnd t

te s t i f ied  tha t  D r .  G i lbe r t  to ld  h im  he  had  a  “ve ry bad  in fec t ion ,”  w h ich  he

w ou ld  “ take  to  the  g rave  w ith”  h im .   M r .  B e rnd t  exp la ined  tha t  he

unders tood  th is  to  m ean  tha t ,  a l though  t rea tm en t  m ay “pu t  i t  to  s leep ,”  the

in fec t ion  w as  “go ing  to  a lw ays  b e  the re”  and  “even  a  bad  co ld  cou ld  w ake  i t
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up .”   H e  a lso  te s t i f ied  tha t  D r .  G i lbe r t  sa id  tha t  he  migh t  have  ju s t  “ le f t  the

foo t”  and  no t  pe rfo rm ed  the  su rgery,  bu t  he  ind ica ted  tha t  w he ther  to

opera te  is  a  “doctor ’s  dec is ion .”   In  ad d i t ion ,  M r .  B ernd t  tes t i f ied  tha t  D r .

G ilbe r t  d id  no t  c r i t ic ize  D r .  K ramer’s  ca re ,  ind ica ting  in s tead  tha t  the

an t ib io t ic s  D r.  K ram er h ad  p re sc r ibed  “shou ld  do  the  t r ick .”

O n  O ctober  1 7 ,  D r.  K ram er re fe rred  M r.  B ern d t  to  D r.  P e te r ie ,  a

phys ic ian  spec ia l iz ing  in  infec t ious  d isease .   D ur ing  h is  exam inat ion  o f  M r .

B ernd t  on  O c tobe r  24 ,  D r .  Pe te r ie  to ld  M r.  B e rnd t  tha t  he  had  perm anen t

t inn i tu s  ( i .e . ,  r ing ing  in  h is  ea rs )  and  poss ib le  k idney damage  a s  a  re su l t  o f

an  an tib io t ic ,  T obramyc in ,  admin is te red  by D r .  K ramer  to  t rea t  the  in fec t ion

f rom  A ugust  15  to  Sep tem ber  12 .   A ccord ing  to  M r.  B ernd t ,  D r .  Pe ter ie

recomm ended  tha t  h is  foo t  be  ampu ta ted  because  i t  w as  b roken  so  bad ly tha t

i t  w as  no t  “w orth  a  da rn ,”  even  i f  the  in fec t ion  cou ld  be  t rea ted .  

M r.  B e rnd t  con t inued  to  see  D r .  K ramer  fo r  t rea tm en t  th rough

Februa ry 2001 .   T ha t  same  m on th ,  he  w as examined  by D r .  Sh ie lds ,  w ho

conc luded  tha t  M r.  B e rnd t  had  f lu id  w ith in  the  bone  su rround ing  the

ca lcaneous  f rac tu re  consis ten t  w i th  an  in fec t ion .   She  p resen ted  M r.  B e rnd t

w ith  th ree  t r ea tm ent  op t ions ,  inc lud ing  am pu ta t ion .   M r .  B ernd t  cho se

amputa t ion ,  ra the r  than  con tinu ing  to  f igh t  the  in fec t ion ,  and  on  M arch  7 ,

2001 ,  h is  leg  w as  am pu ta ted  r igh t  be low  the  knee .   
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O n  O c tobe r  24 ,  2002 ,  M r.  B e rnd t  f i led  a  pe t i t ion  request ing  the

conven ing  o f  a  m ed ica l  m a lp rac t ice  sc reen ing  pane l  pu rsu an t  to  K an .  S ta t .

A nn .  §  65 -4901 .   T he  fo l low ing  Ju ly,  the  pa r t ie s  ag reed  to  d ism iss  the

sc reen ing  pane l .   A nd  on  A ugus t  5 ,  2003 ,  M r.  B e rnd t  f i led  su i t  in  f edera l

d is t r ic t  cou r t ,  a sse r t ing  d ive rs i ty ju r isd ic t ion  and  seek ing  damages  re su l t ing

f rom  D r .  K ram er’s  a l leg ed  neg l igen ce .   T he  D is tr ic t  C our t  g ran ted  D r .

K ram er’s  m ot ion  fo r  pa r t ia l  sum m ary judgm en t ,  f ind ing  M r.  B ernd t’s  c la im

for  damages  re su l t ing  f rom  h is  in fec t ion  ba rred  by a  tw o-yea r  s ta tu te  o f

l im ita t ions  under  K ansas  law .   See  K an .  S ta t .  A nn .  §  60 -513(a )(7 ) .   T he

cour t  su bsequen t ly den ied  M r.  B ernd t’s  m ot ion  fo r  reconside ra t ion ,  bu t  i t

g ran ted  M r.  B e rnd t  leave  to  f i le  an  in te r locu to ry appeal  pu rsuan t  to  28

U .S .C .  §  1292(b ) ,  w h ich  th is  C our t  den ied .   A f te r  the  pa r t ie s  supp lemen ted

the  reco rd  w i th  ad d i t iona l  fac ts ,  the  D is tr ic t  C our t  g ran ted  D r .  K ram er’s

m otion  fo r  pa r t ia l  sum m ary judgm en t  on  the  is sue  o f  w he the r  any

subsequen t,  in te rven ing  neg l igen t  ac t ions  occurred  on  o r  a f te r  O c tobe r  24 ,

2000 ,  w h ich  led  to  the  am pu ta t ion  o f  M r.  B ern d t’s  low er r igh t  ex trem ity.  

A f te r  the  court  en te red  sum m ary judgm en t  on  th is  is sue ,  the  on ly rema in ing

issue  w as  M r.  B e rnd t’s  c la im  fo r  damages  based  on  the  t inn i tu s  in ju ry.   T he

pa r t ie s  reached  a  se t t lemen t  on  th is  is sue  in  Februa ry 2006 ,  leav ing  no

fu r the r  is sues  fo r  t r ia l .   M r .  B e rnd t  now  appeals  the  D is t r ic t  C our t ’s  g ran t  o f

sum m ary judgm en t  in  D r .  K ramer’s  f avor  w i th  re spec t  to  h is  c la im  fo r
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In  O c tobe r  2006 ,  the  D is t r ic t  C our t  den ied  M r.  B e rnd t’s  R u le  59 (e )1

m otion  to  a l te r  o r  amend  the  court ’s  en try o f  sum m ary judgm en t  on  the  is sue
of  in te rv en ing  neg l igen t  ac ts  lead ing  to  the  am pu ta t ion .   See  Fed .  R .  C iv .  P .
59 (e ) .   M r .  B e rnd t  appeals  a l l  fou r  d is t r ic t  cou r t  o rde rs :  the  f ir s t  o rde r
g ran t ing  D r .  K ram er  par t ia l  sum m ary judgm en t ,  the  o rde r  denying  M r .
B ernd t ’s  subseq uen t  mot ion  to  recons ide r  th i s  order ,  the  o rde r  gran t ing  D r .
K ramer  sum m ary judgm en t  on  the  is sue  o f  in te rven ing  neg l igen t  ac ts ,  and
the  subsequen t o rde r  denying  M r.  B e rnd t’s  R u le  59  mot ion .   A l though  he
ap pea ls  a l l  fou r  orders ,  he  on ly a rgues  o ne  i ssue  o n  ap pea l .   In  h is  br ie f ,  M r .
B ernd t  does  no t  a rgue  tha t  subsequen t,  in te rven ing  ac ts  occurr ing  on  o r  a f te r
O c tobe r  24 ,  2000 ,  led  to  the  ampu ta t ion .   In  add i t ion ,  he  acknow ledges  tha t
the  in ju ry g iv ing  r ise  to  damages  is  the  in fec t ion  tha t  led  to  the  ampu ta t ion ,
no t  the  am pu ta t ion  i tse l f .   The  o n ly i ssue  on  ap pea l  is  the refo re  w hethe r  M r .
B ernd t’s  c la im  fo r  damages  re su l t ing  f rom  the  in fec t ion  is  ba rred  by the
K ansas  s ta tu te  o f  l im ita t ions .

- 6 -

dam ages  re su l t ing  f rom  the  bac ter ia l  in fec t ion .   The  so le  i s su e  on  appea l  i s

w he ther  M r .  B ernd t’ s  c la im  is  ba r red  b y the  K ansas  s ta tu te  o f  l im ita t ions . 1

I I .   D IS C U S S IO N

W e rev iew  a  d is t r ic t  cou r t ’s  g ran t  o f  sum m ary judgm en t  de  novo .  

B rad ley  v .  V a l-M e jias ,  379  F .3d  892 ,  896  (10 th  C ir .  2004) .   A  m ov ing  pa r ty

is  en t i t led  to  sum m ary judgm en t  i f  the  reco rd  “ show [s]  tha t  the re  is  no

genu ine  is sue  a s  to  any m a te r ia l  f ac t .”   Fed .  R .  C iv .  P .  56 (c ) .   In  rev iew ing

the  reco rd ,  “w e  v iew  the  ev idence  and  d raw  reasonab le  in fe rences  the re f rom

in  the  l igh t  m os t  f avorab le  to  the  nonmoving  pa r ty.”   B rad ley ,  379  F .3d  a t

897  (quo ta t ion  om it ted ) .   W e  a lso  rev iew  a  d is t r ic t  cou r t ’s  in te rp re ta t ion  o f

s ta te  law  de  novo .   Id .

A . K ansas  S ta tu te  o f  L im ita t ions
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G enera l ly,  unde r  K ansas  law ,  a  p la in t i f f  mus t  f i le  a  med ica l

m alp rac t ice  ac t ion  w ith in  tw o  years  o f  the  ac t  a l leged ly caus ing  the  in ju ry.  

K an .  S ta t .  A nn .  §  60 -513(a )(7 ) .   B u t  i f  the  p la in t i f f ’s  in ju ry is  no t

“ reasonab ly a sce r ta inab le”  a t  the  t im e  o f  the  a l leged  neg l igence ,  the

l im ita t ions  pe r iod  does  no t  beg in  to  run  un t i l  “ the  f ac t  o f  in ju ry becomes

reasonab ly a sce r ta inab le” :

A  cause  o f  ac t ion  a r is ing  ou t  o f  the  render ing  o f  o r  the  f a i lu re  to
rende r  p ro fess iona l  se rv ices  by a  hea l th  ca re  p rov ide r  sha l l  be
deemed  to  have  acc rued  a t  the  t im e  o f  the  occurrence  o f  the  ac t
g iv ing  r ise  to  the  cause  o f  ac t ion ,  un le ss  the  f ac t  o f  in ju ry is  no t
reaso nab ly asce r ta inab le  u n t i l  so m e  t im e  a f ter  the  in i t ia l  ac t ,
then  the  pe riod  o f  l im ita t ion  sha l l  no t  comm ence  un t i l  the  f ac t  o f
the  in ju ry becom es  reasonab ly asce r ta inab le  to  the  in ju red  pa r ty,
bu t  in  no  even t  sha l l  such  an  ac t ion  be  comm enced  m ore  than
four  yea rs  beyond  the  t im e  o f  the  ac t  g iv ing  r ise  to  the  cause  o f
ac tion .

Id .  §  6 0-513 (c ) .   T he  K ansas  Su prem e C our t  has  s ta ted  tha t  the  p hrase

“ ‘reasonab ly a sce r ta inab le ’  does  no t  m ean  ‘ac tua l  know ledge .’”   D avidson

v .  D enn ing ,  914  P .2d  936 ,  948  (K an .  1996) .   R a the r ,  w he the r  the  in ju ry w as

reasonab ly ascer ta inab le  requ i res  the  app l ica t ion  o f  “an  ob jec t ive  s tandard

based  upon  an  examina t ion  o f  the  su rround ing  c ircums tances .”   P .W .P .  v .

L .S .  & John son  C ounty  M enta l  H eal th  C tr . ,  969  P .2d  896 ,  902  (K an .  1998) .   

T yp ica lly,  unde r  K ansas  law ,  “ob jec tive  know ledge  o f  the  in ju ry,  no t

the  ex ten t  o f  the  in ju ry,  t r ig gers  the  s ta tu te”  in  m ed ica l  m a lp rac t ice  cases .  

Id .   B u t  w hen  a  m ed ica l  p rocedure  o r  t rea tm en t  causes  the  p la in t i f f ’s  in ju ry,
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the  K ansas  cour ts  have  asked  w hen  the  p la in t i f f  shou ld  have  know n tha t  the

in ju ry w as  subs tan t ia l  o r  p e rm anen t .   See  Jones  v .  N eurosc ience  A ssocs . ,

Inc . ,  827  P .2d  51 ,  59  (K an .  1992)  (ho ld ing  tha t  a  f ac t  i ssu e  rem ained  as  to

w hen  the  p la in t i f f  knew  her  cond i t ion  caused  by su rgery w as  “perm anen t ,

i .e . ,  subs tan t ia l” ) ;  H ech t v .  F irs t  N a t’ l  B ank  & Trus t  C o . ,  490  P .2d  649 ,  655

(K an .  1971)  (ho ld ing  tha t  p la in t i f f ’s  “know ledge  o f  he r  cond it ion  f rom  he r

ow n o bserva t ion ,  and  tha t  acqu i red  f rom  her  phys ic ians”  d id  no t  show  as  a

m at ter  o f  law  tha t  he r  pos t - t rea tm en t  in ju ry w as  substan t ia l  and  reaso nab ly

asce r ta inab le ) .   A s  these  cases  dem ons tra te ,  w hen  an  in ju ry resu l ts  f rom  a

m ed ica l  p rocedure  tha t  requ ire s  a  recovery pe r iod ,  the  f ac t  o f  in ju ry is  no t

reaso nab ly asce r ta inab le  u n t i l  the  p la in t i f f  sh ou ld  know  tha t  the  cond i t ion  is

no t  par t  o f  a  no rm al  recovery.   Pe rm anency ind ica tes  tha t  the  cond i t ion  w i l l

pe rs is t  beyond  the  recovery pe r iod  as  a  separa te  in ju ry.   See  C leve land  v .

W ong ,  701  P .2d  1301 ,  1306  (K an .  1985)  (no t ing  tha t ,  w i thou t  any ind ica tion

tha t  the  cond i t ion  w as  pe rm anen t ,  “ [ t ]he  sym ptom s o f  the  in ju ry w ere  know n

to  the  p la in t i f f ,  bu t  the  f ac t  o f  in ju ry w as  n o t  reaso nab ly o r  im m ediate ly

asce rta inab le” ) .   In  sho r t ,  w hen  the  in ju ry is  a  re su l t  o f  a  med ica l  p rocedure ,

the  in ju ry is  reaso nab ly asce r ta inab le  e i the r  w hen  the  p la in t i f f  has  reaso n  to

know  the  in ju ry is  pe rm anen t o r  w hen  the  p la in t i f f  has  reason  to  suspec t

neg l igence .   See  id .  (ho ld ing  tha t  the  p la in t i f f ’s  in ju ry w as  n o t  reaso nab ly
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a sce r ta inab le  w hen  he  had  no  reason  to  suspec t  tha t  h is  cond it ions  fo l low ing

su rge ry w ere  perm an en t  or  the  re su l t  o f  n eg l igen ce ) .

Fur the rm ore ,  w hen  the  p la in t i f f  has  reaso n  to  know  the  in ju ry is

pe rm anen t,  the  cause  o f  ac t ion  accrues  even  if  the  p la in t i f f  does  no t  know

tha t  a  neg l igen t  ac t  caused  the  in ju ry.   See  K e l ley  v .  Barn e t t ,  932  P .2d  471 ,

477  (K an .  C t .  A pp .  1997)  (“ If  p la in t i f f s  w ere  a l low ed  to  w a it  to  comm ence

su i t  un t i l  d i rec t ly conf ron ted  w ith  ev idence  o f  neg ligence ,  the  s ta tu te  o f

l im i ta t ions  w ou ld  a lm ost  never  beg in  to  run .”) .   In  app lying  the  sam e  s ta tu te

o f  l im i ta t ions  to  a  w ron gfu l  dea th  ac t ion ,  the  K an sas  S uprem e C our t

exp la ined  w hy know ledg e  o f  n eg l igen ce  is  no t  requ ired :  “T he  p hrase

‘reaso nab ly asce r ta inab le’  [ in  K an .  S ta t .  A nn .  §  60 -513(c )]  m eans  tha t  a

p la in t i f f  has  the  ob l iga t ion  to  reasonab ly inves t iga te  avai lab le  sou rces  tha t

con ta in  the  f ac ts  o f  the  dea th  and  i ts  w ro ngfu l  causa t ion .”   D av idson ,  914

P .2d  a t  948 .   U n less  “ in fo rm a tion  f rom  w hich  the  f ac t  o f  dea th  o r  neg l igence

can  be  de te rm ined  w as  e i the r  concea led ,  a l te red ,  f a ls i f ied ,  inaccura te ,  o r

m is rep resen ted ,”  the  p la in t i f f  “ is  cha rged  w ith  cons truc t ive  know ledge  o f

in fo rm a tion  tha t  i s  ava ilab le  th rough  a  reasonab le  inves t iga t ion .”   Id .  a t  947 .  

In  o the r  w ords ,  once  the  in ju ry is  reasonab ly a sce r ta inab le ,  the  p la in t i f f  has

a  du ty to  inves t iga te  w he the r  neg l igence  caused  the  in ju ry.   T he  K ansas

Supreme  C our t’s  in te rp re ta t ion  o f  the  s ta tu te  o f  l im ita t ions  in  D avidson

app lie s  no t  on ly to  w rongfu l  dea th  ac t ions ,  bu t  to  m ed ica l  m a lp rac tice
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B ecause  M r.  B ernd t  reques ted  the  sc reen ing  pane l  m ore  than  tw o2

years  a f ter  he  cou ld  reaso nab ly asce r ta in  the  in ju ry,  the  D is t r ic t  C our t  d id
no t  dec ide  w he the r  the  l im ita t ions  pe r iod  w as  to l led  fo r  pa r t  o r  a l l  o f  the
pe r iod  be tw een  th is  request ,  on  O c tobe r  24 ,  2002 ,  and  A ugus t  5 ,  2003 ,  w hen
he  f i led  h is  f edera l  su i t .   U s ing  e i the r  da te ,  the  ac t ion  is  un t im ely.
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ac t ions  a s  w e l l .   P .W .P . ,  969  P .2d  a t  901 .   T he  q ues t ion  in  the  ins tan t  case

is ,  there fo re ,  w hen  M r .  B ernd t  knew  o r  sho u ld  hav e  k now n tha t  h i s  in jury

( i .e . ,  the  in fec t ion )  w as  p e rm anen t ,  the reby t r igger ing  h is  du ty to  inves t iga te

w he ther  neg l igence  caused  the  in ju ry.

B . W hen  M r.  B ernd t’s  In ju ry B ecam e R easo nab ly A scer ta inab le

B ased  on  ou r  rev iew  o f  the  reco rd ,  w e  ag ree  w i th  the  D is tr ic t  C our t’ s

de te rm ina t ion  tha t  M r.  B e rnd t’s  in ju ry w as  reasonab ly a sce r ta inab le  on

Sep tember  1 ,  2000 ,  w hen  D r .  G i lbe r t  examined  h im  and  in fo rm ed  h im  the

in fec t ion  w as  se r ious  and  pe rm anen t.   In  h is  depos i t ion ,  M r.  B e rnd t

acknow led ged  tha t  D r .  G i lbe r t  to ld  h im  the  in fec t ion  w as  p e rm anen t  a t  th is

po in t  in  t im e ;  even  if  t rea tm en t  cou ld  “pu t  i t  to  s leep ,”  D r .  G i lbe r t  exp la ined

tha t  i t  w ou ld  s t i l l  be  p re sen t  and  cou ld  become  sym ptom atic  again  in  the

fu tu re .   B ecause  he  d id  no t  f i le  su i t  w i th in  tw o  yea rs  o f  Sep tember  1 ,  2000 ,

h is  c la im  fo r  damages  based  on  th is  in ju ry is  ba rred  by the  s ta tu te  o f

l im ita t ion s . 2

M r. B ernd t  con tends ,  how ever ,  tha t  the  l im ita t ions  pe r iod  d id  no t

beg in  to  run  un t i l ,  a t  the  ea r l ies t ,  h is  exam ina t ion  by D r .  Pe ter ie ,  w ho  to ld

h im  tha t  am puta t ion  w as  a  poss ib i l i ty an d  sugges ted  tha t  D r .  K ram er’s  ca re
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Spec i f ica l ly,  M r .  B ernd t  a rgues  tha t  kn ow ledg e  o f  a  co nd i t ion ’s3

perm anence  is  no t  the  “dec is ive  f ac to r”  unde r  K ansas  law ,  pa r t icu la r ly w hen
the  cond it ion  is  a  fo re seeab le  consequence  o f  a  m ed ica l  p rocedure .   B u t  the
log ica l  im p l ica t ion  o f  th is  a rgum en t  is  tha t  a  p la in t i f f  mus t  have  ob jec tive
know ledge  o f  neg l igence  be fo re  the  l im ita t ions  pe r iod  beg ins  to  run .   T ha t
is ,  i f  the  pe rm anence  o f  M r.  B e rnd t’s  in fec t ion  d id  no t  m ake  the  f ac t  o f
in ju ry reasonab ly a sce r ta inab le ,  the  im p l ica t ion  is  tha t  h is  in ju ry w as
reasonab ly a sce r ta inab le  on ly w hen  he  had  reason  to  suspec t  a  neg ligen t
cause .   B u t  a s  w e  exp la in  above ,  in  K ansas ,  a  cause  o f  ac t ion  accrues  w hen
the  in ju ry is  reasonab ly a sce r ta inab le ,  even  if  the  p la in t i f f  does  no t  suspec t
a  neg ligen t  cause .   W hen  the  in ju ry is  reasonab ly a sce r ta inab le ,  the  p la in t i f f
“ is  cha rged  w ith  cons truc tive  know ledge  o f  in fo rm a tion”  rega rd ing
po ten t ia l  neg l igen t  causes .   See  D av idson ,  914  P .2d  a t  947 .  
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m ay have  been  dam ag ing .   M r.  B ernd t  argues  tha t  K ansas  law  requ ires  tha t  a

p la in t i f f  have  som e  ind ica tion  tha t  neg l igence  caused  the  in ju ry be fo re  the

l im ita t ions  pe r iod  beg ins  to  run .    H ence ,  because  D r .  G i lbe r t  d id  no t3

ques t ion  D r .  K ramer’s  ca re ,  he  c la im s  tha t  the  neg ligen t  cause  w as  no t

reasonab ly a sce r ta inab le  on  Sep tember  1 ,  2000 .   B u t  a s  ou r  p rev ious

d iscuss ion  o f  K ansas  law  demons tra te s ,  know ledge  o f  a  neg ligen t  ac t  i s  no t

requ ired  fo r  the  l im i ta t ions  p e r iod  to  run .   W hen  the  in ju ry is  reaso nab ly

ascer ta inab le ,  a  p la in t if f  has  a  du ty to  inves t iga te  poss ib le  neg l igen ce  un less

the  in form at ion  necessa ry to  de te rmine  n eg l igen ce  is  concea led  o r  o the rw ise

unre l iab le .   P .W .P . ,  969  P .2d  a t  901 .   M r.  B ernd t  does  n o t  argue  tha t  he  d id

no t  have  access  to  necessa ry in fo rm ation  concern ing  po ten t ia l  neg l igence .  

H e  the re fo re  had  a  du ty to  inves t iga te  once  he  w as  aw are  tha t  h is  in fec t ion

w as  p erm an en t  ( i .e . ,  once  h is  in jury w as  reaso nab ly ascer ta inab le) .
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N ever the less ,  to  suppor t  h is  a rgum en t  tha t  K ansas  law  requ ires  som e

know ledge  o f  neg l igence  be fo re  a  cause  o f  ac t ion  accrues ,  M r .  B e rnd t  c i te s

our  dec is ion  in  B rad ley  v .  V a l-M e jias ,  379  F .3d  892  (10 th  C ir .  2004) .   H e

no tes  tha t ,  in  in te rp re t ing  the  same  K ansas  s ta tu te  in  B rad ley ,  w e  he ld  tha t

the  l im i ta t ions  p e r iod  s ta r ted  to  run  w hen  the  p la in t i f f  w as  aw are  o f  h is

doc to r’ s  neg l igen t  d iagnos is .   Id .  a t  898 .   B u t  M r.  B ernd t’s  re l iance  on  th is

case  is  m isp laced  because ,  a s  w e  c lea r ly s ta ted  in  B rad ley ,  the  m isd iag nosis

w as  the  in ju ry.   See  id .  a t  899  (desc r ib ing  the  p la in t i f f ’s  in ju ry a s  the  f ac t

tha t  the  doc to r  “w as  n o t  p roper ly t rea t ing  h is  cond i t ion”) ;  see  a lso  B rock  v .

G a tz ,  2007  W L  1589412 ,  a t  *5  (10 th  C ir .  2007)  (unpub l ished)  (s ta t ing  tha t ,

in  a  misd iagnosis  ca se ,  the  lega l  in ju ry is  the  im prope r  t rea tm en t  and

de layed  d iagnosis ) .   U n l ike  the  p re sen t  ca se ,  a  med ica l  p rocedure  d id  no t

cause  the  p la in t i f f ’s  sym ptom s in  B rad ley ;  in s tead ,  the  de fendan t phys ic ian

fa i led  to  t rea t  an  ex is t ing  cond it ion .   In  cases  such  a s  th is ,  the  in ju ry— the

absence  o f  adequa te  t rea tm en t— is  reasonab ly a sce r ta inab le  w hen  the

p la in t i f f  has  reason  to  know  o f  the  m isd iagnos is .   See  Brad ley ,  379  F .3d  a t

899  (no t ing  tha t  the  p la in t i f f  w as  aw are  he  had  been  in ju red ,  even  though  he

w as u naw are  o f  the  “sc ien t i f ic  na tu re”  o f  h is  in ju r ies ,  w hen  he  had  reaso n  to

ques t ion  h is  doc to r’s  d iagnosis  (quo ta t ion  om it ted )) .   Indeed ,  the  p la in t i f f

canno t  d iscover  the  in ju ry w ithou t  som e  ind ica t ion  o f  poss ib le  neg l igence .  

C onverse ly,  in  the  case  be fo re  us ,  the  in ju ry ( i .e . ,  the  in fec t ion  re su l t ing
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f rom  the  su rge ry)  w as  reasonab ly a sce r ta inab le  w i thou t  any know ledge  o f

poss ib le  neg l igen ce .   In  K an sas ,  ob jec t ive  k now ledg e  o f  the  in ju ry t r iggers

the  du ty to  inves t iga te  a  po ten t ia l ly  neg l igen t  cause .   D avidson ,  914  P .2d  a t

947–48 ;  see  a lso  P .W .P . ,  969  P .2d  a t  902  (c i t ing  F riends  U n iv .  v .  W .R .

G race  & C o . ,  608  P .2d  936 ,  940  (K an .  1980) ,  in  w hich  the  K ansas  Suprem e

C our t  he ld  “ tha t  the  s ta tu te  began  to  run  w hen  a  new  roof  w as  found  to  be

leak ing ,  no t  w hen  the  exper t  la te r  d iscovered  the  cause” ) ;  K elley ,  932  P .2d

a t  476–77  ( re jec t ing  the  a rgum en t  tha t  “ the  causa l  connect ion  be tw een  the

in ju ry and  the  neg l igence  o f  the  de fendan ts  m ust  have  been  iden t i f iab le

be fo re  the  s ta tu te  o f  l im ita t ions  began  to  run” ) .   M r .  B e rnd t  the re fo re  had  an

ob l iga t ion  to  inves t iga te  poss ib le  neg ligence  w hen  the  f ac t  o f  h is  in ju ry w as

reasonab ly a sce r ta inab le  on  Sep tember  1 ,  2000 .

M r.  B ernd t  a lso  a rgues  tha t  h is  in ju ry w as  n o t  reaso nab ly

asce rta inab le  on  Sep tember  1 ,  2000 ,  because  D r .  K ramer  con tinued  to  t rea t

h im  un t i l  Feb ruary 2001 .   A l though  he  acknow led ges  tha t  K ansas  cour ts

have  re jec ted  the  con t inuous  t rea tm en t  doc tr ine ,  see  P .W .P . ,  969  P .2d  a t

903–04 ,  he  con tends  tha t  ev idence  o f  an  ongo ing  re la t ionsh ip  be tw een  the

pa t ien t  and  the  de fendan t phys ic ian  is  re levan t  in  de te rm in ing  w hen  an

in ju ry is  reasonab ly asce r ta inab le ,  see  Jones ,  827  P .2d  a t  59 .   In  suppor t  o f

th i s  con ten t ion ,  he  c i te s  Jones  v .  N eurosc ience  A ssoc ia te s ,  Inc . ,  in  w h ich  the

K ansas  S uprem e  C our t  he ld  tha t  an  ongo ing  pa t ien t -physic ian  re la t ionsh ip
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“ is  re levan t  upon  the  is sue  o f  w hen  i t  w as  reasonab ly appa ren t  to  [ the

p la in t i f f ]  tha t  he r  in ju ry w as  p e rm anen t ,  i .e . ,  subs tan t ia l .”   Id .   In  Jones ,

how ever ,  none  o f  the  p la in t i f f ’s  phys ic ians  to ld  he r  tha t  he r  cond it ion ,

w h ich  w as  a  re su l t  o f  su rg ery,  w as  pe rm anen t  un t i l  a f te r  she  f i led  su i t .   Id .  a t

54 .   H er  re la t ionsh ip  w i th  the  de fendan t  physic ian s  w as  the re fo re  re lev an t  to

de te rm in ing  w hen  she  shou ld  have  know n her  in ju ry w as  pe rm anen t .   See  id .

a t  59  (no t ing  the  ev idence  rega rd ing  the  in ju ry’s  pe rm anence  w as

“ inconc lus ive”  and  the re fo re  c rea ted  a  ques t ion  o f  f ac t  fo r  the  ju ry) .   H ere ,

how ever ,  the  ev idence  as  to  w hen  the  in ju ry’s  p e rm anence  w as  reaso nab ly

ascer ta inab le  is  no t  in  d ispu te ;  M r .  B ernd t  acknow ledges  tha t  D r .  G i lber t

to ld  h im  the  in fec t ion  w as  pe rm anen t on  Sep tember  1 ,  2000 .   H is  ongo ing

re la t ionsh ip  w i th  D r .  K ram er  i s  the re fo re  i r re lev an t  w i th  re sp ec t  to  th is

issue .

In  add i t ion  to  Jones ,  M r.  B ernd t  argues  tha t  h is  case  i s  ana logous  to

C leveland  v .  W ong ,  701  P .2d  1301  (K an .  1985) ,  and  H ech t v .  F irs t  N a t iona l

B ank  & Trus t  C o . ,  490  P .2d  649  (K an .  1971) .   In  bo th  these  cases ,  the

K ansas  Supreme  C our t  no ted  tha t  the  ev idence  p resen ted  a  ques t ion  o f  f ac t

as  to  w hen  the  in ju ry w as  reasonab ly asce r ta inab le .   C leveland ,  701  P .2d  a t

1306 ;  H ech t ,  490  P .2d  a t  655–56 .   B ut in  bo th  cases ,  the  p la in t i f f s  had  no

reason  to  su spec t  tha t  cond i t ions  resu l t ing  f rom  m ed ica l  t rea tmen t  w ere

perm anen t ;  none  o f  the  p la in t i f f s ’  p hysic ian s  h ad  ind ica ted  tha t  the i r
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cond i t io ns  w ere  pe rm anen t  o r  a  re su l t  o f  neg l igence .   C leveland ,  701  P .2d  a t

1306 ;  H ech t ,  490  P .2d  a t  65 5 .   C onverse ly,  M r .  B ernd t  tes t i f ied  tha t  D r .

G ilbe r t  to ld  h im  tha t  he  w ou ld  take  h is  in fec t ion  “ to  the  g rave”  w ith  h im .  

A ccord ing  to  M r.  B ernd t ,  D r .  G i lbe r t  ind ica ted  tha t  t rea tm en t  m igh t  “p u t  i t

to  s leep ,”  bu t  the  in fec t ion  w ou ld  “a lw ays  be  the re .”   B ecause  M r.  B e rnd t

c lea r ly had  reason  to  know  tha t  h i s  in fec t ion  w as  p erm an en t  a f te r  see ing  D r .

G i lber t ,  no  gen u ine  i ssue  o f  m ater ia l  fac t  rem ains  as  to  w hen  M r .  B ernd t ’s

in ju ry w as  reaso nab ly asce r ta inab le .   C onsequen t ly,  w e  f ind  tha t  the  s ta tu te

o f  l im i ta t ions  b egan  to  run  on  Sep tem ber  1 ,  2000 ,  an d  the  ins tan t  ac t ion  is

the re fo re  un t im ely.

I I I .   C O N C L U S IO N

B ecause  M r.  B e rnd t’s  cause  o f  ac t ion  is  ba rred  by the  s ta tu te  o f

l im i ta t ions ,  w e  A FFIR M  the  D is t r ic t  C our t ’s  g ran t  o f  su m m ary judgm en t  in

favor  o f  D r .  K ramer  on  M r.  B e rnd t’s  c la im  fo r  damages  re su l t ing  f rom  the

in fec t ion .

E N T E R E D  F O R  T H E  C O U R T ,

D eanel l  R eece  Tacha
C hie f  C i rcu i t  Judge
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